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Abstract

The article is devoted to the comparative legal analysis of normative legal acts of general and specialized
nature, which indirectly or directly fix the constitutional and legal status of the grass-roots level of public
order protection bodies-the Municipal Police. The relevance of this research is explained by the fact that
local self-government bodies are classified as subjects of public order protection in the Russian
Federation through the establishment of Municipal Police, after the adoption of a specialized law. The
conducted comparative legal research allowed us to identify existing models of normative consolidation
of the constitutional and legal status of the Municipal Police in accordance with the form of state
structure.
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Resumen

El articulo se centra en el analisis juridico comparativo de los actos juridicos normativos de caracter
general y especializado que establecen de manera indirecta o directa la situacién constitucional y
juridica del nivel basico de los drganos de orden publico: la policia municipal. La relevancia de esta
investigacion se debe a que los gobiernos locales se clasifican como agentes de orden publico en la
Federacion Rusa mediante la creacién de la policia Municipal después de la aprobacion de la ley especial
sobre la policia Municipal. El estudio juridico comparativo ha permitido identificar los modelos
existentes de consolidacidon normativa de la situacién constitucional y juridica de la policia municipal,
de acuerdo con la forma de la estructura estatal.

Palabras clave: autogobierno local, policia municipal, proteccién del orden publico, forma de gobierno.

1. Introduction

The normative consolidation of the constitutional and legal status of the Municipal Police, as the object of
research, is of great interest in view of the fact that local self-government bodies belong to the grass-roots level
of public order protection bodies. This object is of double interest due to the fact that the functions to maintain
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public order in the Russian Federation are assigned to local self-government bodies at the constitutional level
(Article 132 of the Constitution of the Russian Federation, Mukhametgaliyeva, 2017).

The Basic Law of the State establishes a general and the most important social relationships, it applies to the
constitutional functions of local government that received its further development in the provisions of the
Federal Law Ne 131 of 6 October 2003: “On General Principles of Organization of Local Government in the Russian
Federation” (Legal reference system ConsultantPlus, 2003), articles 15 and 16 of which are assigned to urban
districts and municipal areas as a matter of local importance, the protection of public order through the creation
of Municipal Police. At the same time, art. 83 (3) of the said Law indicate that the provisions of the above-
mentioned articles come into force after the adoption of a Federal Law defining the procedure for organizing
and operating the Municipal Police. Today, in Russian reality, there are some successful examples of the
functioning of Municipal Police, including Cossack guards. As a rule, everything is limited to funding one or more
positions in the system and structure of the Ministry of Internal Affairs. The study of foreign experience in law
enforcement and legislative regulation will allow to offer the most successful practical solutions for Russian
realities.

In particular, according to article 22 of the Constitution of the Bolivarian Republic of Venezuela (Russian Legal
Channel: the Library of Pashkov, 2014), the integrated police system is under the authority of the Ministry of the
People’s Power for Internal Affairs, Justice and Peace, which is responsible for the security of citizens, and
consists of

1. The Ministry of People’s power, which is in charge of the security of the citizens.

2. The Bolivarian National Police Force.

3. The forces of the State Police.

4. Municipal Police.

5. National academic institution specializing in security.

6. National Intergovernmental Police Service Foundation.

7. Other bodies and organizations that exercise the exclusive powers of the police service.
8. Any body or entity designated by the national executive power..

According to article 44 of the Organic Law on the police service and the corps of the Bolivarian National Police
(Pandectas digital, 2020): “Municipal Police forces are bodies or units responsible for ensuring the security of
citizens, responsible for the performance of police services in their territorial space and sphere of competence,
focused primarily on prevention and combating crime, strictly subject to established principles, guidelines, and
directives issued by the Governing body”.

In accordance with article 45, Municipalities may form associations for the provision of police services.
Metropolitan Districts and special Districts may not organize police forces or perform police services.

The most obvious normative consolidation of the constitutional and legal status of Municipal police bodies and
its relationship with the form of government can be traced on the example of a number of foreign countries. This
allows us to distinguish two models of normative consolidation of the constitutional and legal status of the
municipal police: federal and unitary.
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2. Methodology

As a result of the study of models of the normative constitutional and legal status of the Municipal Police, the
methodological basis for the study was formed by such methods as the comparative legal method and the
systemic-structural method. Using these methods, the legal systems of various states are considered by
comparing state and legal institutions and their basic principles, and the effectiveness of the system of sources
of law on the activities of Municipal Police is assessed.

Most states recognize international law and international treaties as part of their national legislation. Acts of an
international nature that establish the constitutional legal status of the Municipal Police include acts of a general
nature in the field of protection and enforcement of human rights and freedoms: The Universal Declaration of
Human Rights; the International Covenant on Civil and Political Rights, and others.

Specialized acts include The Code of Conduct for Law Enforcement Officials (Official website of the United
Nations. Human Rights, 1979) and the Guidelines (United Nations Digitally Library, 1989) for this code, The
Declaration on the Police (Parliamentary Assembly, 1979), International standards for law enforcement agencies
(1996), the Recommendation of the Committee of Ministers of the Council of Europe “On the European Code of
Police Ethics” (The UN Refugee Agency, 2001), and others.

The above-mentioned acts are not applicable in all states, but they clearly show the essential content of the
normative consolidation of the constitutional legal status of the municipal militia (police) as public order
protection bodies, representing a supranational level of consolidation of this status.

3. Results

At the state level, normative consolidation of the constitutional and legal status is exercised directly through the
main laws of states, as well as through the state legislation (federal laws and laws of unitary states). This study
will be based on the normative practice of those states where Municipal Police bodies are already functioning.
Examples include Austria, Bolivarian Republic of Venezuela, Brazil, Canada, Italy, Portugal, France, Switzerland,
and South Africa.

General constitutional norms include those that allow us to trace the relationship between the constitutional
and legal status of the Municipal Police and the democratic principles of the organization of the state system and
society as a whole, which are based on respect for human and civil rights and freedoms; norms that establish the
basis for the activities of the Municipal Police as local self-government bodies, and therefore public authorities.
These principles can be considered universal because they are inherent in democratic states.

The rules of a specialized nature should include the rules that establish the basis for the activities of public order
agencies, as well as various requirements, as specified in the Constitution of Austria (2020). Paragraph 2 article
118, wich states that communities are responsible for performing public administration tasks in their own area
of competence, including both the local security police and the local police that ensure order when carrying out
any activities on the territory of municipalities.

The Article 272 of the Portuguese Constitution (Official website of Portuguese parliament, 2020) clearly indicates
that the functions of the police include the protection of democratic legality, internal security and the rights of
citizens. The overall objectives of the police service are enshrined in the Constitution of the Republic of South
Africa in article 205(South Africa Government, 2020), which includes the prevention, investigation of crimes, as
well as combating crime for the purpose of maintaining public order, the protection of the state’s citizens, their
property, and the observance and enforcement of laws.
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This should also include constitutional norms that directly establish the possibility of setting up Municipal Police
bodies at the local level. Article 144 of the Brazilian Constitution (Presidency of the Republic. Civil House for Legal
Affairs, 2020) grants municipalities the right to create a municipal guard, which is established to protect
municipalities, their property and infrastructure. Article 15 of the Austrian Constitution states that the functions
of the municipal security police are provided by the community.

The Constitution of South Africa also provides for the possibility of creating police services at the local
government level, if necessary, which is reflected in part 2 of article 205. In turn, part 7 of article 206 stipulates
that national legislation should provide the basis for the creation, powers, functions and control of Municipal
Police services.

Consider the federal and unitary models of normative consolidation of the constitutional and legal status of the
Municipal Police.

General federal laws include the Federal Law “On the Organization of Security Management and Security Police
Activities” (Federal legal information system of Austria (RIS), 2020), which addresses general issues of police
organization in the state, as well as the activities of the local security police (Municipal Police). Focusing on the
specialized federal legislation, we can single out the Law of Brazil No. 13.022 of 8 August 2014 “On the general
charter of the Municipal Guard” (Jusbrasil Website, 2020), which establishes the basis for the organization and
activities of the Municipal Guard in Brazil.

The unitary model assumes the existence of state laws of general and specialized orientation. France has adopted
the General Code of Local Authorities (Official website of the legislation of the French Republic, 2017). Thus,
article L2212-2 defines the goals of the Municipal Police, which the legislator refers to ensuring public order,
safety, security and sanitation. This can also include the Code of National Security (Official website of the
legislation of the French Republic, 2017).

The status of the local police is regulated by general and specialized legislation in Portugal. Portuguese Law No.
176/2013 (Electronic journal of Portuguese legislation, 2020) establishes the legal regime of local authorities, as
well as inter-territorial associations, and the procedure for delegating state powers to local authorities. In
addition, Portugal has a special Framework Law defining the mode and form of a community police No. 19/2004
(Electronic journal of Portuguese legislation, 2020), such a specialized Framework Law of Italy on regulation of
the Municipal Police of 07 March 1986 (Official website of the legislation of the Italian Republic, 2020).

Within the framework of the Federal model, it is necessary to highlight the regional level of securing the
constitutional and legal status of the Municipal Police through the fundamental acts of the federal subjects and
regional legislation.

The Constitution of the Canton of Basel-Land, Switzerland (Collection of legislation of the Canton of Basel-Land,
2018), contains norms of a general orientation, indicating in article 44 the independence of municipalities from
state power, thereby consolidating the competence of municipalities in various spheres of public life.

In addition to the rules of a general character in the field of constitutional legal status of Municipal Police there
are specialized norms. In Switzerland, article 27 of the Constitution of the Canton of Aargau (Official website of
the state Chancellery of Aaragau, 2019) assigns to the Canton and Municipalities the duty to ensure public order
and security. The Constitution of the Canton of Lucerne (Systematic collection of laws (SRL) of the Canton of
Lucerne, 2014) defines the tasks of protecting public order and security within the municipality as the tasks of
municipalities (article 11). The Constitution of the state of Rio de Janeiro in Brazil (Official website of the
government of the state of Rio de Janeiro, 2000) grants municipalities the right to establish a municipal guard
(article 183).
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The British Columbia Police Act can be singled out as specialized regional acts (Official website of the Canadian
legislation, 2019). According to part 2 of article 3 of Chapter 2 of the Law, Municipal Police bodies are established
in municipalities with a population of more than 5 thousand citizens. In the Canton of Zurich, Switzerland, at the
regional level, the Law on Police Organization of 29 November 2004 (Official website of the Canton of Zurich,
2020) and the Law on Police of 23 April 2007 (Official website of the Canton of Zurich, 2020) apply to both the
cantonal police and the local police.

Due to the specifics of the state structure of unitary states, the normative consolidation of the constitutional and
legal status of the Municipal Police is implemented at the state and administrative territorial level, which includes
local self-government bodies. The analysis of the Italian Constitution (Section 5), laws in the field of fixing the
status of the Municipal Police shows that due to the specifics of the administrative territorial division of the
Italian Republic (i.e. regions, provinces, municipalities), where the provinces act as state territorial units and
regional divisions, the regulation of the Municipal Police is carried out at the state and administrative territorial
level. In turn, the administrative territorial level includes regional legislation and local legislation, which includes
provinces and municipalities. On the basis of article 6 of the Framework Law and article 117 of the Constitution
of the Republic of Italy, which vested the regions, as administrative units, powers to issue normative legal acts in
various areas, a number of regional laws have been adopted that are responsible for regulating the status of the
Municipal Police.

For example, in the region of Sardinia, the Law No. 9 of 22 August 2007, “Regulations of the local Police and
Regional Security policy” (Official website of the Region of Sardinia, 2007) establishes general rules for the
activities of the Municipal Police. In the case of provincial legislation, an example is the Province of Bolzano,
where there is a specialized law of 10 November 1993 (Official website of the laws of the province of Bolzano,
2020) “Rules of the Municipal Police”, which regulates public relations on the activities of the provincial police
and consists of 12 articles.

In Portugal, municipal regulations or ordinances on the organization and functioning of the Municipal Police are
adopted (Regulations governing the organization and operation of the Municipal Police, 2000). Such municipal
legal acts are adopted by the local authorities in the Italian Republic (Official website of the municipality of Padua,
2014).

The Federal model involves the consolidation of the constitutional and legal status of the Municipal Police at the
municipal level, for example, the constitutional status of the Municipal Guard of Brazil, in the Municipality of El
Salvador, establishes the “Organic Law of the Municipality of Salvador” (Official website of the municipality of
Salvador, 2020), which is a fundamental act of the municipality and defines the goals of the creation of the
municipal guard.

At the same time, acts of a specialized nature are also adopted at the municipal level, so the activities of the
municipal guard in the municipality of Votorantim, state of San Paolo, Brazil, are regulated at the local level by
municipal law No. 009 of 18 July 2017 (Complementary Law No. 009, 2017), which establishes general rules for
the activities of the municipal guard.

Both models suggest that the status of Municipal Police can be normalized through public law agreements
(arrangements and contracts) between levels of public authority, in the case of the federal model, or between
territories, in the case of the unitary model.

Section 1, paragraph 3 of the Law on the organization of the police of the Canton of Zurich grants municipalities
the right to establish a Municipal Police. Paragraph 4 of the Law grants Municipalities the right to enter into
agreements with the Canton for the provision of police services in the territory of the municipality on a cost-
reimbursable basis.
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It is necessary to point to The British Columbia Police Act, chapter 2, article 3 paragraph 2, which establishes the
obligation to carry out police activities on the territory of Municipalities with a population of more than 5
thousand people, not only through the establishment of a Municipal Police, but also in the form of a contract
with the provincial government or another Municipality for the provision of police services.

The National Security Code of France, in article L5212-1, provides for the possibility of creating a single corps of
Municipal Police within several Municipalities. The law of the Province of Bolzano, Italy “Rules of the Municipal
Police” also contains provisions on inter-territorial cooperation in the field of police activities.

These contracts have a similar nature to the Russian practice for contracting to provide services for Municipal
needs, which have a dual nature — civil law and public law, but the rules of the latter are predominant here. This
normative practice is not reflected in the legislation of other states, but this legislation does not prohibit the
conclusion of such contracts and the implementation of a number of administrative functions (police functions)
by third-party organizations.

4. Conclusions

In the substantive part, the norms that establish the constitutional and legal status of the Municipal Police can
be divided into general and specialized norms. The federal model of normative consolidation of the constitutional
and legal status of the Municipal Police assumes the consolidation of this status at the state level, in addition to
constitutional norms, by federal legislation in the form of general or specialized laws. The unitary model of
normative consolidation of the constitutional and legal status of the Municipal Police assumes the existence of
state laws of general and specialized orientation.

Conducted research reveals another level of normative constitutional legal status of Municipal Police — local, in
the form of acts of local importance. The studied rules and instructions are of a detailed nature and aimed at
fixing not only the general rules of the Municipal Police, but also a significant number of different procedural
issues from arrests to providing medical assistance to victims by police officers.

The information contained in the table below allows to determine the levels of legal regulation, as well as the
issues related to the organization and activities of the Municipal Police in the context of legislative regulation
and legal application. In fact, it explains what issues are under the jurisdiction of a particular level of government
when forming the legislative regulation of the Municipal Police. The information below fully reflects the
conclusions obtained as a result of this study, which are presented in tabular form for more convenient use.

A clear division by level of regulation will allow, according to the authors, to more purposefully regulate the
existing legal relations in this area. In addition, it will allow the legislator to use the existing foreign experience
in Russian reality, depending on the level of legal consideration.
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Table 1
Models for the Normative Consolidation of the
Constitutional and Legal Status of the Municipal Police
Federal ‘ Unitary

Supranational level - in the form of pacts (public legal agreements), as well as non-binding instruments —
declarations, codes, standards, recommendations, and so on.

State level State level
Basic law (s) of the Federation; Basic law (s) of the state;
Laws of the Federation of general orientation; State laws of general direction;
Specialized federal laws. Specialized laws.
Regional level Administrative territorial level (local level)
Basic laws of the federal entities (cantons) ; Laws and normative acts of administrative territorial
Laws of federal entities (cantons) of general units of general direction;
orientation; Specialized laws and normative acts of administrative
Specialized laws of federal entities (cantons) . territorial units.
Municipal level Inter-territorial level - in the form of agreements and
Basic acts of municipalities; treaties between administrative divisions (public law
Specialized municipal legal acts (regulations, agreements).
regulations, etc.).
Intermediary level - agreements and treaties between Local level - in the form of regulations, rules, and
different levels of public authority (public law instructions.
agreements).
Local level - regulations, rules, and instructions.

Civil law level - in the form of contracts for the provision of police services by third parties, which have a dual
nature (public law and civil law), where the latter norms prevail.

Source: developed and complied by the authors
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